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REMARKABLE TRIALS—No. 3. 





CIRCUMSTANTIAL EVIDENCE. 
Brunell’s Case. 


In the year 1742, a case, of a very re- 
markable nature, occurred near Hull. A 
gentleman, travelling to that place, was 
stopped late in the evening, about seven 
miles from the town, by a single highway- 
man, with a mask on his face, who robbed 
him of a purse containing twenty guineas. 
The highwayman rode off by a different 
path, full speed, and the gentleman, 
frightened, but not injured, except in 
purse, pursued his journey. It was grow- 
ing late, however, and, being naturally much 
agitated by what had passed, he rode only 
two miles farther, and stopt at the Bell- 
Inn, kept by Mr. James Brunell. He 
went into the kitchen to give directions for 
his supper, where he related, to several 
persons present, the fact of his having 
been robbed ; to which he added this pe- 
culiar circumstance, that when he travelled 


he always gave his gold a peculiar mark,. 


and that every guinea in the purse taken 
from him wasthus marked. Hence, he 
hoped the robber would be detected. Sup- 
per being ready, he retired. He had not 
long finished his supper, when Mr. Brunell 
came ‘into the parlor where he was, and 
after the usual inquiries of landlords as to 
the yuest’s satisfaction with his meal, ob- 
served, “Sir, I understand you have been 
robbed, not far hence, this evening.” ‘1 
have, sir,” was the reply. “ And your 
money was marked ?” continued the land- 
lord, ‘It was,” said the traveller. “A 
circumstance has arisen,’ resumed Mr. 
Brunell, “ which leads me to think that I 
can point out the robber. Pray, at what 
time in the evening were you stopped ?” 
“lt was just sitting in to be dark,” replied 
the traveller. “ The time confirms my 
suspicions,” said the landlord; and he 


then informed the gentleman that he hada 
Al 





waiter, one John Jennings, who had of 
late been so very full of money, and so 
very extravagant, that he (the landlord) 
had been surprised at it, and had deter- 
mined to part with him, his conduct being 
every way suspicious; that long before 
dark that day, he had sent out Jennings to 
change a guinea for him; that the man 
had only come back since the arrival of 
the traveller, saying he could not get 
change; and that seeing Jennings to be in 
liquor, he had sent him to bed, determined 
to discharge him in the morning. Mr. 
Brunell continued to say, that when the 
guinea was brought back to him, it was 
not the same which he had sent out for 
change, there being on the returned one a 
mark, which he was very sure was not 
upon the other; but that he should pro- 
bably have thought no more of the matter, 
Jennings having frequently bad gold in his 
pocket of late, had vot the people in the 
kitchen told him what the traveller had 
related respecting the robbery, and the 
circumstance of the guineas being marked. 


“He (Mr. Brunell) had not been present 


when this relation was made, and unlucki- 
ly before he heard of it from the people in 
the kitchen, he had paid away the guinea 
to a man who lived at some distance, and 
who had now gone home. “ The circem- 
stance, however,” said the landlord in con- 
clusion, “struck me so strongly, that I 
could not refrain, as an honest man, from 
coming and giving you information of it.” 

Mr. Brunell was duly thanked for his 
candid disclosure. There appeared from 
it the strongest reason for suspecting Jen- 
nings ; and if, on searching him any others 
of the marked guineas should be found, 
and the gentleman could identify them, 
there would then remain no doubt in the 
matter. It was now agreed to go up to 
his room; Jennings was fast asleep; his 
pockets were searched, and from one of 
them was drawn forth a purse, containing 
exactly nineteen guineas. Suspicion now 
became certainty; for the gentleman de- 
clared the purse and guineas to be identi- 
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cally those of which he had been robbed. 
Assistance was called; Jennings was 


awaked, dragged out of bed, and charged | 


with the robbery. He denied it firmly, 
but circumstances were too strong to gain 
him belief. He was secured that night, 
and next day taken before a justice of the 
peace. The gentleman and Mr. Brunell 
deposed to the facts upon oath, and Jen- 


nings, having no proofs, nothing but mere | 


assertions of innocence which could not 
be credited, was committed to take his trial 
at the next assizes. 

So strong seemed the case against him, 
that most of the man’s friends advised him 
to plead guilty, and throw himself on the 
mercy of the court. This advice he re- 
jected, and when arraigned, plead not 
guilty. The prosecutor swore to the fact 
of the robbery ; though, as the thing took 
place in the dusk, and the highwayman 
was in a mask, he could not swear to the 


person of the prisoner, but thought him of | 


the same stature nearly as the man who 


robbed him. To the purse and guineas, | 


when they were produced in court, he 


swore—as to the purse positively, and as | 


to the marked guineas, to the best of his 
belief; and he testified to their having been 
taken from the pocket of the prisoner. 


The prisoner’s master, Mr. Brunell, de- | 


posed as to the sending of Jennings for 


the change of a guinea, and to the waiter’s | 


having brought back to him a marked one, 
in the room of one he had given him un- 
marked. He also gave evidence as to the 
discovery of the purse aud guineas on the 
prisoner. To consummate the proof, the 
man, to whom Mr. Brunell had paid the 
guinea, as mentioned, came forward and 
produced the coin, testifying at the same 
time, that he had received it on the even- 
ing of the robbery from the prisoner’s 
master, in payment of a debt; and the 


travelier, or prosecutor, on comparing it | 


with the other nineteen, swore to its being, 
to the best of his belief, ove of the twenty 
marked guineas taken from him by the 
highwayman, and of which the other nine- 
teen were found on Jennings. 

The judge summed up the evidence, 
pointing out all the concurring circum- 
stances against the prisoner ; and the jury, 
convinced by this strong accumulation of 
circumstantial evidence, without going out 
of court, brought in a verdict of guilty.— 
Jennings was executed some little time 


afterwards at Hull, repeatedly declaring 


his innocence up to the very moment of 
his execution. 

Within a twelvemonth afterwards, Bru- 
nell, the master of Jennings, was himself 
taken up for a robbery committed on a 
| guest in his house, and the fact being 
| proved on trial, he was convicted, and or- 
; dered for execution. The approach of 
| death brought on repentance, and repen- 

tance confession. Brunell not only ac- 

knowledged himself to have been guilty of 

many highway robberies, but owned bim- 
self to have committed the very one for 
| which poor Jennings suffered. 

The account which Brunell gave was, 
that, efter robbing the traveller, he got 
home before him by swifter riding, aud by 
a wearer way. That he found a man at 
home waiting for him, to whom he owed a 
little bill, and to whom, not having enough 
_of other money iu his pocket, he gave 
away one of the twenty guineas which he 
had obtained by the robbery. Presently 
cume in the robbed gentleman, who, whilst 
Brunell, uot knowing of his arrival, was in 
the stable, told his tale, as before related 
in the kitchen. The gentleman had scarce- 
ly left the kichen before Brunell entered 
it, and there, to his consternation, beard of 
| the facts, and of the guineas being marked. 
He became dreadfully alarmed. The 
' guinea which he had paid away he dared 
not to ask back again; and as the affair of 
the robbery, as well as the circumstance 
of the marked guineas, would soon beeome 
publicly known, he saw nothing before him 
but detection, disgrace and death. In this 
dilemma, the thought of accusing and sac- 
rificing poor Jeunings occurred to him. 
The state of intoxication in which Jennings 
was, gave him an opportunity of conceal- 
ing the money in the waiter’s pocket. 


IN BANKRUPTCY. 











U. S. District Court for the Southern District 
of New-York. 


Before the Hon. S. R. Berrts. 


In the matter of Eowarv H. Luptow, a 
Bankrupt. 


A fowling-piece, pistol, fishing tackle, paintings, &c. 
are not necessaries within the purview of the act, 
and cannot be set apart as such, nor can a watch 
and breast pin of the bankrupt be éonsidered wear- 
ing apparel or necessaries. : 

The assignee cannot claim articles of jewelry of the 
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bankrupt’s wife, which were given to her prior to 
marriage, and which have continued in her use ever 
since, nor can he claim such gifts by the husband to 
his wife of personal ornaments or attire, as were 
compatible in value and character with his circum- 
stances at the time they were made. 


Tuts case came before the court for deci- 
sion on the report of Commissioner Camp- 
bell. 

The assignee had set apart to the use of 
the bankrupt various articles as necessaries, 
and also articles of jewelry belonging to 
the wife of the bankrupt, and sume as 
part of his wearing apparel. 

Exceptions were taken to the allow- 
ance, and the decision of the assignee, 
with the exceptions, were referred to the 
commissioner for proof and a report there- 
on. 

Various articles were excluded by the 
commissioner from the list of necessaries, 
and it was submitted as a.question for the 
court to dispose of whether the discretion of 
the court might not extend to reserving for 
a bankrupt articles valuable chiefly causa 
affectionis as heir-looms, family pictures, 
donations as tokens or memorials, &c., &c., 
although not coming within any fair inter- 
pretation of the term necessaries. 

*Peter Clark, for the bankrupt. 
W. C. H. Waddell, official assignee in 
person. 

Berts, J.—I affirm the decision of the 
commissioner that the fuwling-piece, pis- 
tol, fishing tackle, and paintings, are not 
necessaries within the purview of the act, 
and cannot be set apart as such, and I also 
decide that the watch and breast pin of 
the bankrupt are not wearing apparel or 
necessaries which can be exempt trom the 
operation of the statute. 

Does the exception in the act admit of 
a construction leaving a discretion with an 
assiguee to surrender toa bankrupt things 
which can be classed neither under wear- 
ing apparel, household furniture, or neces- 
saries } 

The proviso is that there shall be except- 
ed from the operations of the provisions 
of this section the necessary household 
and kitchen furniture, and such othér arti- 
cles and necessaries of such bankrupt as 
the said assignee shall designate and set 
apart, having reference in the amount to 
the family, condition and circumstances of 
the bankrupt, but altogether uot to exceed 
in value in any case, the sum of $300, and 
also the wearing apparel, &c., &c., &c. 








The body of the section having trans- 
ferred to the assignee all property and 
rights of property of a bankrupt of every 
name and description, it is supposed that 
the power to except is as broad as the 
vesting one, and that accordingly the as- 
signee exercises in this respect an absolute 
discretion within the limits of $300, and 
subject only to appeal to the court. 

This appeal, if that construction of the 
act is correct, would effect only the amount 
and not the particular reserved. A deci- 
sion of Judge Story, in the first circuit, 
upon this clause, strongly favors the claim 
that the assignee may assign ad libitum 
from the effects of the bankrupt within the 
limitation of $300. He says it is compe- 
tent for the assignee under the proviso to 
allow $126 cash expended by the bank- 
rupt for the board of his family , (5 Law 
Rep. 13,) and clearly if money might be 
appropriated as falling within the descrip- 
tion of other articles aud necessaries, it 
must follow that congress have only in- 
tended by the proviso to deny the bank- 
rupt a reservation exceeding $300, but 
have not restricted the denomination of 
property that he may enjoy within that 
value. 

It is not intended to trench upon the de- 


| cision in the first circuit iu respect to the 


power of the assignee to admit cash as 
within the articles and necessaries referred 
to by the act, that question not being now 
raised for decision; it only becomes im- 
portant to determine whether articles of 
mere fancy or taste, or convenieucy may 
be excepted from transfer to creditors, 

It seems to me that the statute contem- 
plates in this privilege only that description 
of property which is palpably of immedi- 
ate necessity to the bankrupt or bis family. 
Those things named are emphatically of 
that character, and it would not comport 
with the cautious designation of furniture 
and wearing apparel as particulars to be 
reserved, tv employ terms in connection 
with these which would embrace the same 
things and an unlimited range beyond 
them. 

The “other articles and necessaries” ought 
accordiugly to be understood as having re- 
lation to things, not precisely furniture or 
wearing apparel, but manifestly usful to 
the individual or his family in a like sense. 
Provisions in the house, the common im- 
plements or tools of trade, by which a 
daily support is gained, may justly be. 
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ranked in that class: and I am inclined to 
hold that in this case the auction stand and 
flags, as things in daily use and necessary 
to the business of the bankrupt, fairly fall 
within the catalogue of articles that may 
be exempted. 

This however, cannot with like justice 
be said of the clock, desks, &c., for they 
are in no way peculiar to this employment 
and at most can be claimed as mere con- 
veniences. 

I adhere to the opinion pronounced in 
Kasson’s case, and founded upon our own 
laws and the bankrupt act, that the assig- 
nee cannot claim articles of jewelry given 
the wife previous to marriage and continu- 
ing in her use since. It is unnecessary to 
Tepeat here the reasons and authorities 
upon which that decision was based. 

So also I still maintain that gifts from 
the husband to the wife of personal orna- 
ments or attire, compatible in value and 
character with his circumstances at the 
time, are the sole property of the wife, her 
paraphernalia under one law, which his 
creditors cannot dispossess her of, nor do 
they pass on his bankruptcy to his assig- 
nee, 

Iam aware Judge Story questions this 
doctrine, (5 Law R. 11, Grant’s case,) and 
it in no way devolves upon me to controvert 
the positions or conclusions he deduces 
from the general or local law upon the sub- 
ject, for [ am persuaded the decision of 
this court may be sustained without any 
conflict with the principles enforced by 
that surpassingly sagacious and learned 
judge. 

In the case referred to, it is said by the 
court with a just and impressive sensibility, 
that in regard to mourning rings given by 
third persons to the wife since her mar- 
riage, “they are, from their very vature 
and character, purely personal as for her 
sole and separate use as memorials of the 
dead, and also of the affection of the living. 
They are sacred and cannot be touched 
either by the husband or his creditors,” 

But the inquiry must spring out of that 
proposition with striking pertinency and 
significancy; upon what doctrine of the 
law a respect and sympathy for one species 
of token or relic may be exercised that 
does not equally authorize it with regard 
to any other? Why is not a marriage 
ring, or birth-day gift, also an object of af- 
fection, and a tender memorial between the 


living or toward the dead ? 





And if the connection of the subject 
with sentiments of an elevated or touching 
character may secure such donations, a 
dedication discharged of the claims of a 
husband’s creditors, what principle of the 
law regulates that exemption by conside- 
rations of value? And why will not the 
wife endowed by a loved parent or relative 
with jewelry or plate, or furniture or equip- 
age be equally entitled to maintain a spe- 
cial and sole property in those memorials 
of affection? And if the generality of 
the doctrine is to be restricted to particu- 
lars of personal ornaments or attire, what 
consideration referred to can sanction the 
privilege as to one article, that does not 
also exempt the others ? 

The doctrine uf the common Jaw would 
be unqualified that all the wife’s personal 
property and effects in possession, vest 
absolutely in the husband, (2 Kent, 143,) 
and of course pass under an assignment in 
bankruptcy. 

It is only under the administration of 
the common law rules, as modified and hu- 
manized by courts proceeding according 
to the course of the civil law, that the dis- 
tinct interest of the wife becomes recog- 
uized and protected, aided in some in- 
stances by a more tolerant and heedful re- 
gard to her interests in acts of legislation. 

The commissioner reports that the jew- 
elry of the wife, valued by the assignee at 
$136 74, consists of antinuptial gifts to 
her, and that a diamond ring and chain 
valued by the assignee at $21, were present- 
ed by her husband since their marriage, and 
when his circumstances would warrant it, 

These two last articles I think she is 
also entitled to retain. The first fall 
within the principle before adjudicated 
and settled in this court. It has been sup- 
posed the qualification expressed in Kas- 
son’s case, that the presents should be 
suitable to the condition of the bankrupt 
at the time, and reasonable and appropri- 
ate in their character, was introducing a 
new distinction into the Jaw of property, 
and affecting to give a consideration to 
one condition of life that would not be 
yielded to every other, and thus according 
privileges to individuals, because of for- 
mer affluence which are not shared by 
others, when both are reduced to a com- 
mon level of poverty. 

I do not assume the assertion of any 
novelty in this respect, or apply the dis- 
crimivation upon any supposed inherent 
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distinctions between one class and another 
in society in relation to rights or privi- 
leges; but I follow submissively, though 
cautiously, the direction of the Act of 
Congress in this behalf, and the plain rule 
prescribed by our state legislation in 
kindred cases. 

Tbe reservation in every respect is to 
be determined in the language of the 
act, “ having reference, in the amount, 
to the family, condition, and circumstances 
of the bankrupt.” —*‘ Condition” being ma- 
nifestly used in relation to his postéion, 
personal or relative, and “circumstances” 
necessarily expresses something antece- 
dent, because the operative clause of this 
very section had taken every vestige of 
property from him, leaving him as desti- 
tute in existing circumstances as if he 
had never been other than one of the 
most impoverished of the human family. 

The court, accordingly, in determining 
what may be reserved for, or delivered 
back to the bankrupt, is compelled to 
consider in what condition of life, and 
under what circumstances of estate, he 
had enjoyed that of which he is now de- 
prived, and a portion of which he is per- 
mitted to receive back through the officers 
of the law. 

So the state statute declares where 
a man dies leaving a family and a widow, 
“the clothes of the widow, and her orna- 
ments, proper for her station,” shall not be 
considered assets, (2 &. S. $3, sec. 9,) and 
cannot accordingly be appropriated to the 
payment of her husband’s debts, whatever 
may be the condition of his estate as to 
solvency. 

These solemn acts of legislation denote 
that courts in awarding the reservation of 
ornaments to a wife or widow, even when 
the rights of creditors come in competi- 
tion, must be governed by a regard to the 
condition, circumstances, and station in life 
of the husband at the time the reserved 
property was enjoyed. 

In this case the decision of the assignee 
and report of the commissioner are affirm- 
ed with the exception of the articles be- 
fore pointed out. 





In the matter of the petition of Tue 
Crepitors or Scupper, Witcox and 
Ospen, for a Decree of Bankruptcy. 


Where a petition for a decree in invitum was formal- 





ly answered by the parties against whom it was 
sought by a denial of the material facts, although 
an order of reference was taken out by them on ob- 
jections filed, they were not bound to go on with 
their proofs. 1t was incumbent on the creditors 
(they being the affirmative parties) to support their 
petition. 


Tuts was a proceeding tn invitum. The 
petition was formally answered under oath 
by the bankrupts, who alleged that no act 
of bankruptcy had been committed by 
them, and an order of reference to Com- 
missioner Campbell was taken out by them 
on their objections. 

At the meeting before the commissioner, 
the counsel for the creditors contended, 
that the parties sought to be declared 
bankrupts, having filed their objections to 
the petition for a decree, and having taken 
out an order of reference on their own be- 
half, were bound to go on with the proofs. 

The commissioner decided, that the pe- 
titioners must first introduce proof to sup- 
port their proceedings; but at the instance 
of counsel he adjourned the point to the 
court for direction. 

R. M. K. Strong, for the bankrupt. 

Nush and Noble, for the creditors. 

Betts, J.—This question was settled in 
substance, in the case of John Harper Smith, 
(November 12, 1842,) in which the court 
ruled, that the proceedings before the 
commissioner on an issue, were to accord 
substantially with those in similar cases in 
chancery suits. 

The English practice in bankruptcy is 
clearly to the same effect. 

The creditors’ petition is enough to ob- 
tain a fiat in the first instance, but when 
answered and brought to hearing, the cre- 
ditors are bound to support it by testimony, 
and even, it seems, that if they answer a 
petition of the debtor to vacate the fat, 
the respondents hold the affirmative, and 
must be the actors in maintaining the issue. 
(Arch. Bank. Prac., last edit. 367—370 ; 
Cases cited, Comyn’s Dig. Bank. D. 1, notes ; 
Petersdorff’s Abr. Bank.) 

Our act, like the English statutes of Eli- 
zabeth and James, authorizes the proceed- 
ings ou the petition of a creditor without 
requiring it to be under oath. But in 
England the practice is to require the pe- 
tition to be sworn. (Com. Dig. Bank. D. 
1, note C.) And now the affidavit of the 
creditor is required by the act of 3 and 4 
William IV., ch. 4i, § 12. 

It was accordingly incumbent in this 
case on the creditors to produce proofs in 
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support of their petition, and it must be 
certified to the commissioner, that he pro- 
ceed and take the proofs, the creditors 
being the affirmative parties thereto. 


In the Matter of E. D. Comstock, a Bank- 
rupt. 


A pew in a church cannot be set apart by theassignee 
fur the bankrupt. 


Tuts case came before the court on ex- 
ceptions to the assiguee’s report, setting 
apart NEcEssaries, &c., to the bankrupt, 
because the assignee had refused to include 
in property set apart, a pew in the Madi- 
son-street church. 

A. Crist, for bankrupt. 

W. C. H. Waddell, in person. 

Bertrs, J.—However desirable it may 
be that this conveniency should be allowed 
a bankrupt and his family, | do not think 
it one of those things contemplated by the 
act, and which the assignee may be com- 
pelled to set apart. It is no more than de- 
sirable and convenient, and cannot be 
ranked with the articles classed by con- 
gress as necessaries. The other articles 
should be ejusdem generis as to utility to the 
family. 

This exception cannot be supported, 
and is overruled. 


U. 8. District Court for the Northern District 
of New-York. 


Before the Hon. ALFreD CuonkKLING. 


In the Matter of Ev.am Rust, an involun- 
tary Bankrupt. 


The personal property of a bankrupt passes to the 
assignee in virtue of a decree of bankruptcy, not- 
withstanding the delivery to the sheiiff of an exe- 
cution against the bankrupt, prior to the filing of the 
petition. a 

It seems that an actual lery before petition filed, 
would give to the plaintiff such a lien or priority as 
is protected by the bankrupt act. 





The decree of bankruptcy in compulsorv cases, as in | 


cases of voluntary application, operates by relation 
back to the time of filing the petition, at least. 
Whether its operation dues not also extend to the time 
of committing the act of bankruptcy, except so far 
as the doctrine of relation is limited by the first pro- 
viso of the second section of the bankrupt act, 


quere. 


Tuis case came before the court on the 
petition of the assignee of the bankrupt. 
A statement of the particular facts is un- 





necessary, as the principal points decided 
and discussed will be readily understood 
from the fullowing extract from the opinion 
delivered. 

Hall, for the assignee. 

How, contra. 

Conkuine, J.—The mere delivery of an 
execution to the sheriff, does not give to 
the judgment creditor a lien which will 
prevail over the title acquired by the assig- 
nee to the personal effects of the defendant 
in the execution, under a decree of bank- 
ruptcy against him. Such is the established 
doctrine of the English courts; and there 
is nothing in the laws of this state, or in 
the bankrupt act, requiring or warranting 
a different rule. 

By the delivery of the execution to the 
sheriff, the property of the defendant is 
bound for some purposes ; but the title to 
the property remains in him, and passes to 
the assignee. Snellcombe v. Cross et al, 
Ld. Ray, 252; Cooper v. Chitty et al., 1 
Bi. Rep. 65. S. C. 1 Bur. 20; Marsh v. 
Lawrence, 4 Cowen’s Rep. 61. 

As no levy was made in this case until 

after the institution of proceedings in 
baukruptcy, it is unnecessary to decide 
whether even a levy would have been suffi- 
cient to give a lien as against the assignee. 
I have met with no decision to this effect. 
A decree of bankruptcy is in the nature ofa 
statute execution for all the creditors, and 
vests the property of the defendant, ipso 
facto, in the assignee. Strictly speaking, 
the title of the defendant is not divested 
by the seizure under an execution. Still, 
however, the plaintiff may, in virtue of the 
levy, acquire such a lien or priority as it 
was the intention of congress to protect ; 
and as, by the laws of this state, the right 
thus acquired is superior to that acquired 
by a subsequent bona fide purchaser for a 
valuable consideration, (Buttun v. Peck, 11 
Wend. 548,) there seems to be much rea- 
sun for holding it to be within the saving 
of the bankrupt act. 

For the reason already stated, it is also un- 
necessary to decide what would have been 
the effect of a seizure of the goods of the 
bankrupt on execution, before the filing of 
the petition on the 7th of August last, but 
after the day, (the 4th of March last,) on 
which the act of bankruptcy was committed. 
According to the well-known doctrine of 
the English courts, the adjudication of 
bankruptcy extends back, dy relation, to 
the time of the act of bankruptcy, how- 
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ever remote ; and avoids all the acts of the 
bankrupt. The maxim being, that a bank- 
rupt can hold no property, and that all his 
property, from the time of the act of bank- 
ruptey, vests by relation in the assignee. 
This doctrine prevailed with some limita- 
tion until 1825, when, in the consolidated 
bankrupt act passed in that year, a saving 
(like that contained in the 2d section of our 
act) was inserted in favor of persons deal- 
ing with the bavkrupt in good faith, and 
without notice of the act of bankruptcy, 
more than two months before the date, and 
issuing of the commission. In giving a 
construction to our act, with respect to vo- 
luntary applicants, the courts have very 
properly held, that the decree of bankrupt- 
cy extends back by relation to the time of 
filing the petition. This gives to the de- 
cree a retro-active operation as extended, 
as the nature of this class of cases admits. 
With respect to compulsory cases, 1 am 
not aware that any decision has been made 
upon this point. What construction ought 
to be given to the act in this respect, is a 
question of great importance. ‘The prin- 
ciple of relation is, in effect, adopted by 
the 2d section in declaring all future pay- 
men's, &c., made for the purpose of giving 
a preference, aud, in contemplation of 
bankruptcy, void as against the assignee ; 
and it is also implied and recognized by 
the proviso in this section relative to deal- 
ings with the bankrupt more than two 
months prior to the filing of the petition. 
If this latter provision had been in some 
other part of the act in the form of an in- 
dependent enactment, instead of following, 
as it dues, the clauses against preferences 
and frauds, and being in the form of a pro- 
viso to it, the inference would have been 
very strong, that the legislature contem- 
plated the application of the doctrine of 
relation in compulsory cases arising under 
the act, without any other limitation than 
that expressed in the proviso. 

By the order and form of enactment ac- 
tually adopted, the question is undoubted- 
ly to some extent affected. Its satisfactory 
decision will require an attentive conside- 
ration of the policy of the act in connexion 
with these particular provisions. I have 
assumed in this case, that the retro-action 


_ of the decree cannot be Jess extensive in a 


compulsury than in a voluntary proceed- 
ing, and that it must therefore relate back 
at least to the time of filing the petition by 
the creditor, 





In the matter of Gi.pert and LaMPHIER. 


PARTNERSHIP, 


It is too late after parties have been declared bank- 
rupts as partners, to allow objections tu be filed dis- 
puting their being partners at the time of their ap- 
plication. 


One of the ojections to the discharge in 
this case was, that the bankrupts, who had 
petitioned for the benefit of the act as part- 
ners in trade, as such had been decreed 
bankrupts without objection on this ground, 
were not in fact partners at the time of their 
application, but had ceased to be such se- 
veral years before. Depositions had been 
taken in support of other objections, and 
also of this; aud there was strong evidence 
tending to show that the bankrupts were 
not entitled in law to be considered part- 
ners at the time of their application. 

Myers, for bankrupts. 

Newton, for objecting creditors, 

Conxuinea, J.—It is too late to urge this 
objection. The question, whether the pe- 
titioners were partners, was directly in- 
volved in their application to be declared 
bankrupts. In their petition they averred 
that they were so, and no ove appeared to 
contest the fact. They were therefore ad- 
judged to be so, and were declared bank- 
rupts accordingly, and the point must now 
be considered as settled. Besides, it would 
be highly mischievous, after a decree of 
bankruptcy has been entered, and the 
effects of the petitioners have gone into 
the hands of the assignee, and been wholly 
or part converted into money, to allow ob- 
jections which, if they should prevail, 
would render the whole proceeding void. 








COURT OF COMMON PLEAS 





Before the Hon. M. Ucsusoerrer, and 
Judges Incrauam and Ineuis. 


* 


SwEDENSTERNED v. Rowe.—11 Feb. 1843. 


Where a plea that defendant was discharged under an 
insolvent act, omitted a material allegation, viz: 
that the plaintiff and defendant were inhabitants of 
the state at the time of the insolvent’s discharge, and 
the plaintiff took issue on such plea :-—Held, that the 
plea was bad, and could not be cured even by 
verdict, and that both parties were in fault, one for 
pleading such a plea and the other for not demurr- 
ing to it. 


Tuis was an action upon a judgment 
obtained in the Court of Common Pleas for 
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$500 damages besides costs, for an assault 
and battery, amounting in the whole to 
$693 74, and which judgment was dock- 
etted on the 26th July, 1841. 
ration counted upon this judgment. 


ed nul tiel record, and 2d, that the defendant 
had since the rendition of the judgment 
against him taken the benefit of the two- 
third act, and that he was discharged from 
the payment of the debt. Upon the first 
plea the plaintiff, joined issue, and to the 
second he replied, that the defendant was 
not discharged from the payment of the 
debt according to the act of the legislature 
in the second plea mentioned, and upon this 
replication the defendant joined issue. 

The cause came on to be tried before 
the Hon. Wittiam Ineé.is, on the Ist of 
November, 1842. 


The defendant’s counsel admitted the | 


judgment. 

He then tendered in evidence his dis- 
charge under the insolvent act. 
discharge being produced in evidence, the 
plaintiff’s counsel objected on the ground, 
that the plea seeking to make such dis- 


charge evidence was bad in substance, that | 


one material allegation was omitted in it, 
which rendered the plea substantially bad, 
so much so, that it could not be cured 
by verdict. That the plea ought to have 
alleged, that “at the time the discharge 
was so obtained, the plaintiff and the de- 
fendant were persons respectively resident 
within this state,” the omission of which 
was fatal. 

The learned judge, however, directed a 
verdict for the defendant. 

Nash and Greasley, for the plaintiffs, then 
moved for judgment non obstante verdicto. 

The learned gentlemen contended that 
the plea being in confession and avoid- 
ance, was bad in substance, aud was 
the subject of demurrer on that ground. 
That as the plea was substantially bad 
in law, the verdict which merely showed 
it to be true in point of fact could not 
avail, had the plea been bad merely in 
form, the effect of the plaintiff not demurr- 
ing but pleading over, would have cured 
such defect; but the plea being substan- 
tially bad, the pleading over did not cure 
the defect, but left the plaintiff to his right 
to take advantage of the insufficiency in 
the pleading on the other side by motion 
for judgment non obstante verdicto. 


To this | 





That a repleader could not be awarded, 
It is allowed in cases where, owing to some 
misapprehension or inadvertence of either 


The decla- | party in pleading, issue has been joined in 


| a peint not proper to decide the action, 
To this declaration the defendant plead- | (which is termed an immaterial issue.) 





That in this case the issue was pertinent 
to decide the action, and there was no in- 
advertence on the part of the plaintiff in 
tendering that issue, because he exercised 
his right to do so, in preference to demurr 
ing. 

Power, contra. 

Cur ad vult. 

Per Curtam.—First. The discharge 
was a good answer to this action of debt 
upon judgment for atort. (4 Cowen, 66; 
17 Wend. 481 ; 2 Noyes’ Argument.) 

Seconp. A general replication of fraud 
in the discharge would have been good, 
and then a zotice of the particular acts of 
fraud may be annexed, but the replication 
merely denies that the discharge released 
the defendant from the debt now in suit. 
A double replication could not be put in 
without leave of the court. Gr. Prac. 255. 

Tuirp. The defendant’s pleas of dis- 
charge could not be pleaded with the plea 
of nul tiel record, (2 Hall, 190,) but advan- 
tage could only be taken of the misjoin- 
der by special demurrer or on motion. 

Fourtn. The defendant’s plea of dis- 
charge is bad, even after verdict, because it 
does not contain an averment that the 
plaintiff resided in this state at the time 
of the first publication of the notice of 
the insolvent when applying for his dis- 
charge. No such averment is contained 
in the notice of special matter under the 
plea, and no such evidence was given at 
the trial. (Vide 17 Wend. 479.) 

Firtu. No judgment, non obstante, can 
be granted in this case, because the de- 
fect in the plea is one of form and not 
of substance. In 5 Wend. 112, the court 
suspended giving judgment to allow the 
defendant time to move for leave to 
amend his plea. In 6 Wend. 433, which 
was the first case of such a motion as an 
enumerated motion, a repleader was or- 
dered, and a motion for a judgment non 
obstante was denied. Neither party is 
entitled to costs; both are in fault. The 
defendant for putting in a defective plea, 
and the plaintiff fur taking issue upon it 
instead of demurring. 

Repleader awarded. 
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Dearsorn v. Fry.—Sept. 24, 1542. 


Where B. represented to A., that he was the lessor of 
astore and cellar, and that if A. wonld hire the 
same from him for one year, that hecould and would 
assure to A. the privilege of retaining the possession 
thereof for two years next following the first year, 
and A. thereupon hired the same from B. for one 
year, in consideration whereof B. agreed with A., 
that he should have the privilege of retaining the 
said premises for two additional years on the same 
terms, if he performed, &c., during the first year ;”” 
and afterwards A. attorned to C., who eventually 
evicted A. by title paramount to that of B.:—Held, 
thatin an action on the case for a false, fraudulent, 
and deceitful representation of the property, that 
such action could be maintained, and that the attorn- 
ment had not waived the plaintiff’s right of action. 

Where one count in the declaration is bad, and a gene- 
ral verdict is taken—Held, that the judge, before 
whom the case was tried, may order the verdict to 
be amended so as to apply it to the good count. 


Tais was an action of trespass on the 
case. The declaration contained two 
counts ; the first count alleged, that the de- 
fendant represented to the plaintiff that he 
(the defendant) was the lessor of a store and 
cellar in the building corner of Broome 
and Norfolk-streets, in this city, and that if 
the plaintiff would hire the same from him 
for one year, from the first day of May, 
A.D. 1840, he, the defendant, ‘‘ would and 
had full legal right to let and rent said pre- 
mises to the said plaintiff for one year, and 
could and would assure to the said plaintiff 
the privilege and right of retaining the pos- 
session of said premises for two years next 
following the first year aforesaid, at the 
same rent,” &c.; that the plaintiff, con- 
fiding, &c., hired the premises for the de- 
fendant for the year commencing May Ist, 
1840, in consideration whereof the de- 
fendant agreed with him, “ that he should 
have the privilege of retaining the said 





premises” for two additional years on the | 


same terms, if he performed, &c., during 
the first year; and that the defendant 


“then and there wrongfully and injurious- | 


ly contriving to deceive, defraud and in- 
jure the said plaintiff in this behalf, then 
and there falsely, fraudulently, and deceit- 
fully previous to the execution of such 
agreement, represented and asserted to the 
said plaintiff, that he had full right to assure 
such privilege as aforesaid to the said plain- 
tiff, and that the said plaintiff should have 
full right to exercise, and avail himself of 
the same.” 

The plaintiff then averred his entry un- 
der the agreement, his occupancy and per- 
formance, &c., on his part, during such 
year; that he notified the defendant of his 

42 








election to continue in possession of the 
premises for the additional years under 
the agreement for further assurance, and 
averred, that by such election and notice, 
he “became and was possessed of the 
said demised premises for two years from 
the first day of May, A. D. 1841, as tenant 
of the said defendant.” 

The plaintiff then averred, that on the 
7th May, 1841, one Nehemiah B. Lane 
presented his affidavit to one of the assis- 
tant justices for the city of New-York, 
setting forth, that on the 30th October, 
1840, he became owner in fee of the build- 
ing in which plaintiff was a tenant, by deed 
from Stephen Knowlton and wife,in whom 
the legal title was then vested ; that the 
plaintiff held part of the said building by 
virtue of an alleged permission from de- 
fendant Fry, who claimed the premises in 
right of his wife, Rebecca Ann Fry, up to 
July 15th, 1840, when she died intestate, 
and without issue, thereby determining 
his inchoate interest in the premises; that 
when Knowlton and wife conveyed to 
Lane, Knowlton gave a parol consent to 
plaintiff to remain in possession of the 
premises up to the Ist May, 1841, paying 
rent to said Knowlton; that Lane, being 
notified of such parol consent, bad assented 
thereto, and that plaintiff had paid rent to 
Knowlton ; that plaintiff’s term had at the 
date of the affidavit expired, and that the 
said Knowlton on the 31st of March, 1841, 
notified the plaintiff to remove from the 
premises on or before May Ist, 1841 ;” 
and that the said plaintiff, or his assigns, 
held over and continued in: possession of 
said premises since the first day of May, 
A. D. 1841, without the permission of the 
landlord. 

The plaintiff them averred the whole 
proceedings before the justice upen such 
affidavit, resulting in a judgment for the 
landlord, by virtue of which he was put 
into full possession of the premises, and the 
plaintiff removed therefrom under the pro- 
visions of the Revised Statutes prosecuting 
summary proceedings to remove tenants 
who wrongfully retain possession of de- 
mised premises, notice of all the proceed- 
ings to the defendant was averred. 

This count concluded with a statement 
of the plaintiff's damages. 

The second count, after alleging the 
demising of the premises by the defend- 
ant to the. plaintiff, as alleged in the first 
count, set forth in brief the eviction of the 
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plaintiff, ‘‘ by due process of law, without 
any laches, default, or procurement of said 
plaintiff.” No fraud or false representation 
was alleged. 

At the trial, before his honor Judge 
Inglis, there was a general verdict for the 
plaintiff for $250 damages. 

MecCoun and Clark, for the defendant, 
moved in arrest of judgment on the follow- 
ing grounds: 

I. That the declaration did not aver that 
the defendant had made a false represen- 
tation in reference to any existing fact. It 
charged, at most, only a deceitful promise. 

II. That there was no averment, that 
the defendant did assure the privilege 
which it was averred he falsely represent- 
ed that he had a right to assure. 

III. There was no averment, that the 
defendant knew such representation, if 
made, to be false, nor that the representa- 
tion was in fact false. 

IV. There was no averment, that the 
representation, being a material one, in- 
duced the plaintiff to hire, when, without 
such representation, he would not have 
hired the premises. 

V. No eviction of the plaintiff, by 
title paramount, was alleged, nor was it 
shown, that Lane had superior title to 
the plaintiff; that all the proceedings be- 
fore the justice were without jurisdiction, 
no relation of landlord and tenant appear- 
ing between the parties to such proceed- 
ings. 

As to the second count, the defendant’s 
counsel denominated it ‘a simple, artless 
statement of misfortune, for which the law 
afforded no remedy.” ” 

The learned counsel cited Gallagher v. 
Brunel, 6 Cowen, 346; Corwin v. Davidson, 
9 Cowen, 22. Per Senator Tracy, Adding- 
ton v. Allen, 11 Wend. 413; R. S. new ed. 
422; Evertson v. Sutton, 8 Wend. 281; 
2J.R.1; 1b. 395; 7 1b. 258—376 ; 11 1b. 
122; 13 Jb. 236. 

J. T. Brady, for the plaintiff, contended, 

I. That, on a motion in arrest of judg- 
ment, the court would only consider such 
defects as were not amendable nor aided 
by common law or statute. No such de- 
fects existed in this declaration. 

II. An action on the case lies for every 
fraudulent representation whereby a party 
is drawn into a contract, and thereby sus- 
tains damage, whether the contract be un- 
der seal or not, and whether or not it con- 
tain the representations. 





III. The averment of plaintiff ’s eviction 
was sufficient after verdict. It was fairly 
inferrable, that Lane had a paramount 
title, and entered under it. The court 
must presume that this was proved to the 

ury. 
, IV. The verdict being general, if either 
count were good, the court could apply 
the verdict to such count, and sustain the 
finding of the jury. 

Under these points the following autho- 
rities were cited : Graham’s Practice, 641 ; 
10 Wend. 374; 5 Barn. § Ald. 27; Adding. 
ton v. Allen, 11 Wend. 374; Beecker y. 
Beecker, 7 J. R.99; Borden v. Fitch, 15 
J. R. 121; Monell v. Colden, 13 Ib. 395; 
Culver v. Avery,7 Wend. 380; Kinney v. 
Watts, 14 Wend. 159; Ward v. Hirnan, 
17 Wend. 193; Squirev. Gould, 14 Wend. 
159; Allaire v. Whitney, 1 Hill’s N. Y. R. 
485; Wright v. Dufau, 25 Wend.; Lusk 
v. Hastings, 19 Wend, 627; Ricket v. Say- 
der, 9 Wend. 461; Morris v. Dunham, 9 
Cowen, 151; Ring v. Wheeler, 7 Cow. 725. 

Cur. ad vult. 

Unsuoerrer J., delivered the opinion of 
the court, 

This is a motion in arrest of judgment. 

1. It is settled that on hearing the mo- 
tion, if there is a good count to which the 
testimony and verdict may be applied, the 
general may be amended by the judge’s 
notes so as to apply it to the good count. 
19 Wend, 422; 11 Wend. 374. 

2. The point then is whether the second 
count is good in substance in an action on 
the case? This is an action on the case to 
recover the damages sustained by the plain- 
tiff by reason of the defendant’s false, frau- 
dulent and deceitful representation of his 


title to property leased by him to the plain- - 


tiff. The plaintiff being evicted by title 
paramount to defendant’s prior to the expi- 
ration of the term. This is the substance 
of the first count, but the second count 
merely sets forth the demise and eviction 
grounded upon the failure of defendants 
title. As the cause of action clearly 
arises out of a contract, the plaintiff for a 
mere defect in defendant’s title, whereby 
damages accrued, would only maintain an 
action upon the agreement. Assumpsit or 
covenant are the proper remedies upon the 
agreement, unless fraud or deceit are the 
groundwork of a count in a special action 
on the case. The second count avers no 
fraud, falsehood or deceit by defendant, 
but is grounded upon the mere fact of the 
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defendant’s title having failed. I think 
this is clearly not a good count in an action 
on the case by a tenant who is evicted by 
title paramount to his landlord. 

3 Then is the first count good ? 

The cases of Barney v. Deway, 13 Johns. 
924, and Cowin v. Davison, 9 Cowen, 22, 
show that this count is sufficient, and that 
fraud and deceit with damage are a good 
cause of action, but the action is founded 
upon fraud and deceit and not upon the 
contract. 

The only doubt existing as to the first 
count, arises from the facts therein stated 
as to the eviction, viz: that the defendant’s 
title having failed, plaintiff and defendant 
both consented that the rent should be 
paid for the balance of the first year to the 
paramount claimant of the premises who, 
at the expiration of that year, legally turned 
the plaintiff out of possession. The em- 
mediate cause of this eviction thus arose 
out of the defendant’s own act in attorning 
as tenant to another with defendant’s con- 
sent, although the reason for the attornment 
was the precedent failure of defendant's 
title. Weare to contend on this motion that 
the plaintiff’s case was sustained at the 
trial by proof of the facts stated in the 
narr. and of all other facts fairly inferra- 
ble from the facts stated, (11 Wendell, 
374.) But do the facts stated show that 
the plaintiff by his attornment gave juris- 
diction to the justice, and if so, can he 
recover? Or did the defendant’s consent 
to the attornment preserve the plaintiff’s 
remedy against the defendant? The jus- 
tice would not have evicted the plaintiff 
unless he was the tenant of the claimant, 
and when the claimant and plaintiff and 
defendant all previously established the 
relation of landlord and tenant between 
plaintiff and the claimant, did that legally 
operate so as to cure the plaintiff's fraud 
and deceit in the original hiring by defend- 
ant to the plaintiff? At least so far as to 
waive the cause of action for fraud and 
deceit, and to confine the plaintiff, (if he 
sought a remuneration from defendant) to 
an action on contract and not as for a tort ? 
My impressions on this point are not very 
decided. It is a novel question and the 
authorities throw no light upon it. Upon 
a doubtful point of pleading however, it 
appears to me that on a motion in arrest 
the leaning ought to be in favor of the ver- 
dict. See 8 Wend., 488; 3 Caines, 41— 
15 Johns. 121; 11 Wend. 38; which shows 











that jurisdiction need not be averred, that 
informal averments of facts are sufficient, 
that surplusage or useless matter may be 
disregarded, and without that on a motion 
in arrest the deficiency in the declaration 
must be clearand substantial. In this first 
count the plaintiff avers that the defendant 
falsely, fraudulently and deceitfully repre- 
sented that he had the right, and then it 
avers the judicial decision that defendant 
had not the right by proceedings of which 
the defendant had notice. I rather think 
this is equivalent to an express averment 
that defendant had no right, and that plain- 
tiff was defrauded and deceived by the 
defendant in the premises, and it seems to 
me that the agreement by all parties as to 
the attornment did not essentially alter the 
right of the plaintiff, or change his rela- 
tionship to the defendant, so far as it re- 
gards this right of action. I do not feel 
confident in this opinion, but in a matter 
of doubt I do not think that a judgment 
ought to be arrested. Matters of this de- 
scription are more properly brought be- 
fore the court on general or special de- 
murrer, and if not brought forward until 
after verdict, then the case ought to be 
clear beyond any doubt, otherwise the 
judgment ought not to be arrested. None 
of the objections urged by the defendant 
are, in my judgment, fatal to the first count. 

My opinion therefore is, that the judg- 
ment be arrested, unless Judge Inglis, 
before whom the cause was tried, orders 
the verdict to be amended s0 as to apply to 
the first count. 

Upon filing the judge’s certificate that 
the evidence applied solely to that count, 
and his order to that effect within twenty 
days, the verdict is amended accordingly, 
and the motion in arrest denied. 


Peter Augustus Jay, Esq., of the New- 
York Bar.—It is our painful duty to an- 
nounce the death of this gentleman) which 
took place suddenly on Monday, the 20th 
of February last. Mr, Jay was the eldest 
son of the illustrious John Jay, and was 
formerly Recorder of this city; he also 
filled the office of first judge of the Com- 
mon Pleas. A well merited tribute of re- 
spect was paid to his memory by the 
Bench and the Bar of New-York, in the 
expression of the deep regret felt at the 
loss of one of the greatest ornaments of 
the profession. 
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IN THE EXCHEQUER. 
Before Lord Asinecer, C. B., and Barons 


Parke, ALperson, Gurney and Rotre, 
Michaelmas Term, 
Epen v. Turtite.— Nov. 16, 1842. 
PLEADING—TRAVERSE IN THE CONJUNCTIVE. 


In an‘action by the endorsee against the acceptor of a 
bill of exchange; the defendant pleaded that the 
bill had been drawn and accepted for a special pur- 
pose only, namely—That the drawer should hold it 
tor the sole use and benefit of the acceptor, and get it 
discounted for him ia order to liquidate a debt due 
by him, and that the drawer, after the acceptance 





thereof, held the same for such special purpose as | 


last aforesaid, and for the sole use and benefit of the 
defendant, and not otherwise. It then went on to 
state that the bill was dishonored when at maturi- 
ty; and, in violation of good faith, and contrary to 
the purpose for which it had been received by the 
drawer, endorsed to the plaintiff for another pur- 
pose, and with notice that it was overdue. T'o this 
the plaintiff replied by traversing that the bill was 
drawn, accepted, or delivered to the drawer, or that 


he received or held the same for the special purpose | 


in the plea mentioned, and for the sole use and 
benefit of the defendant, in manner and form, &c.: 
Held, on special demurrer that this traverse in the 
conjunctive was good. 


Assumpsit on a bill of exchange, which 
the declaration alleged to have been drawn 
by J. W. Harrison on, and accepted by, the 
defendant ; and by the said J. W. Harri- 
son, endorsed to the plaintiff. Plea: that 
before and at the time of accepting the 


bill in question, the defendant was indebt- | 


ed to one Julia Mainwaring, in the sum 


W. Harrison, and before the said bill be- 
came and was due and payable, he then 
accepted the said bill for the same special 
purpose, and not otherwise; and that at 
the like request of the said J. W. Harri- 
son, he delivered the same to him, who 
then received, and from thence until the 
delivery thereof to the banker hereinafter 
mentioned, held the same for such special 
purpose as last aforesaid, and for the sole 
use and benefit of the defendant, and not 
otherwise ; and the defendant further 
saith, that the last mentioned acceptance, 
and the said acceptance in the declaration 
mentioned, are one and the same accept- 
ance, &c., and that, except as aforesaid, there 
never was any value or consideration what- 
soever given for the said acceptance of said 
bill by the defendant, or for the payment 
by him of the amount, &c.; and the de- 
fendant further saith, that afterwards, and 
before the same bill became due, the said 
J. W. Harrison, transferred the same bill 
to a certain banker, with whom he then 
had dealings and transactions in the way 


| of his business of a banker, who then re- 


ceived the said bill and gave credit to the 
said J. W. Harrison only for the amount 
thereof; and the defendant avers, that, 
during all the time aforesaid, the last men- 
tioned transfer was made against good 
faith, and contrary to the said purpose for 
which the said J. W. Harrison so received 
and held the said bill as aforesaid, and 
without the knowledge and consent of the 
defendant. The plea then went on to 


aver, a presentment of the bill to the de- - 


_fendant when at maturity, and its having 


of money in the bill mentioned, and there- | 


upon the said J. W. Harrison drew the 
said bill, and defendant accepted the same 
for a special purpose only, that is to say, 
that, after the acceptance of the said bill 


by the defendant, and after his delivery | 


thereof to the said J. W. Harrison, and 
before the same should become due and 
payable, he should hold the same for the 
sole use and benetit of the defendant, and 
should get the same discounted for him, 
and that upon such discounting he should 
deliver and pay the proceeds of the bill to 
the said Julia Mainwaring, in satisfaction 
and discharge of the said debt so due 
from the defendant to her, and not other- 
wise ; and the defendant further saith, that 
thereupon, at the request of the said J. 





been dishonored by him, whereupon the 
said banker, as holder of the bill, returned 
and re-delivered it to the said J. W. Har- 
rison, and wholly abandoned all his right 
thereto, and all his claim and demand in 
respect thereof as such transferee ; and 
that the said J. W. Harrison then received 
and accepted the same bill, and assented 
to such abandonment, and continued to 
hold the said bill from that time to the time 
of the delivery thereof to the plaintiff as 
thereinafter mentioned, withoutany default 
of the defendant. It then stated that long 
afterwards, to wit, on Ist May, 1842, in 
further violation of good faith, contrary to 
the said purpose for which he received the 
said bill, and without the defendant's de- 
fault, knowledge, or consent, or that of the 
said Julia Mainwaring, he endorsed and 
delivered the same to the plaintiff, who 
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then received the said bill from the said J. 
W. Harrison, for the first time, and upon 
other and different terms, and contrary to 
the said special purpose, and in breach 
and violation thereof, to wit, under color 
of a debt due to him from the said J. W. 
Harrison, and with notice that the bill was 
overdue, &c, Replication: that the said 
bill was not made or drawn by the said J. 
W. Harrison upon or accepted by the 
defendant, nor did the defendant de- 
liver the same to the said J. W. Har- 
rison, nor did the said J. W. Harrison 
receive or hold the same for the said 
special purpose in the plea mentioned, and 
for the sole use and benefit of the said de- 
fendant, in manner and form as in the said 
plea alleged. To this replication the de- 
fendant demurred specially, on the ground 
that the traverse in the declaration was 
bad, for being in the conjunctive instead 
of the disjunctive. Joinder in demurrer. 

Peacock, in support of the demurrer.— 
The rule of pleading on this subject is 
thus laid down by Serjt. Stephen, (Steph. 
Pl. 274, 4th edit.): “A traverse may be too 
large by being in the conjunctive instead of 
the disjunctive, where it is not material that 
the allegation traversed should be proved 
conjunctively ;” for which he cites the 
ease of Goram v. Sweeting, (2 Saund. 205). 
So in the more recent case of Moore v. 
Boulcott, {1 Bing. N.C. 323; 1 Scott, 122,) 
where a defendant in answer to an action 
on anattorney’s bill pleaded that the bill 
was for work done at law and in equity, 
and was not delivered to the defendant a 
month before action brought : a replication 
that the bill was not for work done at law 
and in equity, was held bad, as_being un- 
necessarily in the conjunctive. Stubbs v. 


Lainson, (5 Dow}. 162,) is an authority to | 


the same effect. In the present case, the 
conjunctive form of this traverse puts on 
the defendant the onus of proving that the 








bill was delivered to Harrison, notonly for | 


the use of the defendant, but also for the | 
| or to pay it over to another person, or for 


special purpose of getting it discounted; 


proof of the former of which only would be | 


a defence to the action. 

Butt, contra.—The special purpose al- 
leged in the plea is one entire thing con- 
sisting of several parts, like a multifari- 
ous contract, and may therefore be tra- 
versed in the terms in which it is stated. 
“De injuria” would have been the more 
properform of replying here, which would 


clearly have imposed on the defendant the | make out the plea. 





onus of proving the special purpuse pre- 
cisely as alleged in the plea. 

Lord Anincer, C. B.—I think the re- 
plication in this case sufficient. When a 
pleading by traversing facts alleged in the 
conjunctive imposes on the opposite party 
the onus of proving more than a traverse 
properly taken in the disjunctive, it is bad ; 


| but the present replication only puts the 


defendant to prove the same facts and no 
more, which he otherwise would be bound 
substantially to do in order to support his 
plea. Lf the general replication de injuria 
would not have put in issue, or compelled 
the defendant to prove all the special pur- 
puses alleged in this plea, the replication 
would be bad; but, as it appears to me, 
the substantive allegation in the plea is, 
that the bill was delivered to the drawer 
to be discounted for the use of the defen- 
dant, and for no other purpose whatever. 
Parke, B.—I also am of opinion that 
this replication is good, as being a mere 
traverse of an essential averment in the 
plea; which, after alleging that the bill in 
question was accepted by the defendant 
and delivered to Harrison for a special pur- 
pose, namely, to hold for the sole use and 
benefit of the defendant, and that the 
same might be discounted for his benefit, 
&c., goes on to say that Harrison, after the 
delivery thereof to him, held the same for 
such special purpose as aforesaid, and for 
the sole use and benefit of the defendant, 
and the traverse only follows the terms of 
the plea, and denies that the bill was de- 
livered to Harrison, or held by him for the 
special purpose mentioned in the plea. 
[ quite agree, that if the effect of this re- 
plication were to compel the defendant to 
prove more than he otherwise would have 
been bound to do in order to support his 
plea, it would be bad; and the whole ques- 
tion comes shortly to this—would this plea 
be supported by proof that the bill had 
been delivered to Harrison for his own use, 
or for the use of the defendant generally, 


any other purpose than that of getting it 


| discounted as alleged in the plea? I think 


not; for the plea puts forward two facts as 
necessary parts of the defendant’s case, 
namely, first, that the bill was delivered 
over to Harrison; and secondly, that it 
was so delivered for the special purpose 
thereinafier mentioned; both of which 
must, of course, be proved in order to 
If, for instance, the 
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proof were simply that the bill had been | said to him, your uncle (the plaintiff) wants 


delivered to Harrison to hold as a deposi- 

tory for no particular purpose, or such like, 

it would not be sufficient; the defendant 

would be bound to go further, and show 

that it was with the view of being discount- 

ed for the purpose stated on the record. 
Gurney, B., concurred. 


Rotre, B.—The joint effect of the plea | 


and replication in this case is to put in 
issue the special purpose alleged in the 
former, namely, that the bill was delivered 
to Harrison by the defendant to be dis- 
counted for him, and so held by Harrison, 
for the use and benefit of the defendant. 
Judgment for the plaintiff. 





Roserts v. Ettswortu.—Nov. 18, 1842. 


In an action on two promissory notes for £50 each, 
and £100 on an account stated, the bill of particu- 
lars stated the action to be brought for the amount 
of those notes; and that the plaintiff would avail 
himself for the recovery thereof of the whole or any 
part of the declaration; no evidence wasadduced at 
the trial to prove the promissory notes; but a con- 
versation with the defendant was proved, in which 
he acknowledged owing the plaintiff the sum of 
£100 :—Held, insufficient, and that the plaintiff was 
bound, under the above particulars, to prove an ad- 
mission of an account stated with reference to the 
promissory notes. . 


Tue declaration in this case contained 
three counts, the first on a promissory note 
for 50/.; the second on another for the like 
amount; and the third for 100/., on an ac- 
count stated; and the bill of particulars 
delivered was as follows :—‘ This action 
is brought to recover the sum of 50/., being 
the amount of the promissory note in the 
first count of the declaration mentioned, 
together with interest thereon, from the 
11th February, 1842; and also the further 
sum of 50/., the amount of the promis- 
sory note in the second count of the de- 
claration mentioned, together with iuterest 
thereon, from the llth February, 1842. 
Above are the particulars of the plaintiff’s 
demand, for the recovery whereof, he will 
avail himself of the whole or any part of 
the declaration.” At the trial before Lord 
Abinger, C. B., the promissory notes were 
not produced in consequence of the ab- 
sence of the attesting witness, nor was any 
evidence given of their existence ; but the 
attorney for the plaintiff was called to prove 
the account stated, who said :—‘“In Fe- 
bruary, 1842, I met the defendant, and 











the 1007. you owe him; to which the de- 
fendant replied, I must contrive it for him.” 
The witness then said, I will see you the 
next fair day ; and on that occasion asked, 
had he got the money? to which the de- 
fendant replied, he had not. lt was then 
objected by Erle, on the part of the de- 
fendant, that this was no evidence of an 
account stated with reference to the pro- 
missory notes, mentioned in the bill of 
particulars. Lord Abinger, however, left 
the case to the jury, reserving leave to the 
defendant to move to enter a nonsuit on 
the above point. 

Erle, (Nov. 8,) moved accordingly, citing 
Breckon v. Smith, (1 Adol. & Ell, 488,) and 
Wade v. Beasley, (4 Esp. 7.) 

Rule nisi granted. 

Watson and Macauley now showed 
cause.—As a bill of particulars is no part 
of the record, its form cannot be made the 
ground of technical objection; and the only 
question the courts will entertain, is to see 
whether the terms, in which it is expressed, 
could by possibility mislead the defendant 
as to the nature of the plaintiff’s demand. 
(Davies v. Edwards, 3 M. & 8. 380; Lam- 
brith v. Rough, 8 Bing. 411; 1M. & Scott, 
597; Fisher v. Wainwright, 1 Mee. & W. 
480; Hay v. Fisher, 2 Mee. & W. 722.) 
Now, the particulars here can only have 
reference to the account stated; for counts 
on promissory notes do not require any 
bill of particulars to be delivered with 
them; and the words used may be con- 
strued to mean an account stated general- 
ly, and not connected with any promissory 
notes. [Parke, B.—Do you mean to con- 
tend, that if all mention of the promissory 
were struck out of the bill of particulars, 
so that it stood, “I seek to recover 100/. 
on an account stated,” that it would be 
sufficient ?] If the evidence adduced 
really related to any other debt, the de- 
fendant ought to have made affidavit, that 
he was misled by the particulars of demand. 

Erle, contra.—With respect to the evi- 
dence,applying toany other debt besides that 
due on the promissory notes, the fallacy ex- 
ists on assuming that those notes bore date 
before the conversation proved, or that they 
even existed at all, of which there is no proof. 
The conversation, therefore, as it stands, is 
as good evidence of goods sold, money 
lent, or any other species of demand, as of 
an account stated; and therefore formed 
no case fit to be left to the jury. 
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Lord Asincer, C. B.—At one time, 
during the argument of this case, I was 
under the impression, that the plaintiff’s 
counsel had succeeded in showing by de- 
cided cases, that my opinion, on this mat- 
ter, was an erroneous one. That opinion, 
which I both held at the trial and still re- 
tain, is, that the account stated must be 
shown to have reference to the promissory 
notes mentioned in the bill of particulars ; 
and I am sorry to find, that the rest of the 
court coincide in that opinion, for I believe 
the justice of the case is on the other side. 
Under all the circumstances, however, we 
will make this rule absolute for a new trial 
on payment of costs, and give the plaintiff 
leave to amend his particulars. 

Parke, B.—I quite agree in the opinion, 
that these particulars ought to be read as 
having reference to the account stated 
merely, in short, as if they were, “I seek 
to recover on the account stated, the sum 
of 100/., the amount of the promissory 
notes, (describing them).” On such a par- 
ticular, the plaintiff is bound to prove an 
account stated with reference to those pro- 
missory notes, which he might do, either 


i hat th tion had re- | 
> dhimnnagys.pmedinen <Goesane: amin | tiff was and is indebted to the defendant 


ference to two such promissory notes, or 
that there were two such notes ; so that, in 
the absence of proof of the existence of 
any others, the conversation might fairly 
be presumed to relate to them. The con- 
versation, however, detailed by the witness 
in this case, proves neither one nor the 
other ; for it does not in terms refer to pro- 


missory notes at all, nor does it contain any | 


proof that there were any; and in the ab- 
sence of any evidence to show that such 
notes were in existence beyond the state- 
ment in the declaration, which may be al- 
together imaginary, we must deal with the 
case as if they were not, and make this 
rule absolute accordingly. 

Gurney, B.—I had some little doubt at 
first, whether we ought not to have re- 
quired the defendant to make an affidavit, 
that he was misled by these particulars ; 
but I now agree with the rest of the court 
that that is not necessary. 

Rotre, B., concurred. 

Rule absolute for a new trial. 














New Jupege.—Aaron Vanderpoel, Esq. 
took his seat on the Bench as one of the 
Assistant Judges of the Superior Court, on 
Saturday, the 25th of February. 











COURT OF QUEEN’S BENCH. 


Before Lord Denman, C. J., and Judges 
Patreson, WiLLiaAMs, CoLERIDGE and 
WIGHTMAN. 


Sittings in Banc after Michaelmas Term. 
Stockwoop v. Dunn.— Nov. 15, 1842. 


Assumpsit for work and materials with the com- 
mon money counts. Plea, that the promises were 
made jointly by the defendant and A., and 
that plaintiff was and is indebted to the defendant 
and A. ina sum of money exceeding the damages 
of the plaintiff; out of which sum of money the 
defendant and A. are ready and willing to set off the 
full amount of plaintifi’s damages:—Held good on 
special demurrer. 


Assumpsit. — The declaration stated 
that defendant was indebted to the plain- 
tiff in £2050, for work and materials, and 
on the common money counts. The only 
plea in the demurrer-book was the follow- 
ing : And for a further plea the defendant 
saith, that the promises in the declaration 
mentioned were made by the defendant 
jointly with one Josiah Living, and not 
by the defendant alone, and that the plain- 


and the said J. Living, in £10,000, for the 
use and occupation of premises of the 
defendant and J. Living by the plaintiff, 
and for goods sold and delivered, for mo- 
ney lent, and for money paid by the de- 
fendant and the said J. Living, for money 
received by the plaintiff for the use of the 
defendant and J. Living, and for money 
due from the plaintiff to the defendant and 
J. Living, on an account stated between 
them, which sum of money so due and 
owing exceeds the damages sustained by 
the plaintiff, and out of whieh sum of mo- 
ney the defendant and J. Living are 
ready and willing to set off and allow to 
the plaintiff the amount of his damages, 
according to the form of the statute in 
such case made and provided. Verifica- 
tion. Special demurrer. 

Gunnmg, in support of the demurrer, 
The debts not being mutual, could not be 
set off; the statute of set-off does not ap- 
ply; there is no mutual debt between 
the plaintiff and defendant. The defen- 
dant might have pleaded the nonjoinger 
in abatement. [CoLErtwer, J.—That 
would have given the plaintiff great ad- 
vantage ; the defendant must have made 
an affidavit that the other person not 
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named in the writ and declaration was 
within the jurisdiction of the court ; if the 
co-contractor was out of the jurisdiction, 
why should the plaintiff oust the defen- 
dant of his set-off t] He cited George v. 
Clagett, (7 T. R.359;) Carr v. Hincheliff, 
(4 B. & C. 547;) Rabone v. Williams, (7 
T. R. 360, n.;) aud anote on George v. 
Clagett, in 2 Smith’s Leading Cases, p. 
78. The plea is double, and the plaintiff 
cannot reply to it. 

Lord Denman, C. J.— There is no 
duplicity ; there is only one defence set 
up; the plaintiff might have denied the 
debt, and so gone to trial on the merits. 

WitiimsMs, Cobneriper, and Wiexrt- 
MAN, J. J., concurred. 

The court refused leave to amend. 

’ Judgment for defendant. 





Gooperep v. Armour.—Dec. 3, 1842. 


In an action by the drawer of a bill of exchange 
against the acceptor, to which it was pleaded, 
that the bill was accepted in part payment of a 
debt proveable under a commission of bankruptcy 
sued out against the defendant, it is not competent 
for the defendant to give evidence of the contents 
of the bill, and of the circumstances under which 
it was accepted, unless he has given notice tu the 
plaintiff to produce it. 


Assumpsit by the drawer of a bill of 
exchange for 20/. against the acceptor. 
Plea, that before and at the time of the 
making and accepting the said bill, the 
defeudant was a bankrupt, according to 
the statute in force concerning bankrupts, 
and a fiat of bankruptcy had been issued 
against, and was then duly in prosecution 
and force against the defendant, and the 
defendant was also then indebted to the 


plaintiff in a certain sum of money, to | 


wit, 38/,, which debt was proveable under 
the said fiat, according to the statutes 
aforesaid, and thereupon, to wit, &c., in 
consideration that the plaintiff would 
prove the said debt due to him under the 
said fiat against the defendant, the defen- 
dant then agreed with the plaintiff to ac- 
cept and did accept the said bill by way of 
part payment of the said debt of 38/.so to 
be proved under the said fiat, &c. Repli- 
cation, that the defendant did not accept 
th® said bill of exchange by way of part 
payment of any debt proveable under the 
said fiat in the said plea mentioned in 
manner and form, &c. At the trial be- 


fore Williams, J., at Westminster, during 
Hilary Term, 1842, it was proposed, in 
support of the plea, to give evidence of 
the date of the bill, and of what passed 
on the subject of the acceptance of it, 
which was objected to, on the ground that 
no notice had been given to produce the 
bill. The learned judge refused to allow 
the question to be put. A verdict was 
given for the plaintiff. Inthe same term a 
rule was obtained for a new trial, on the 
ground of misdirection ; against whieh at 
the sittings in bane after this term, De- 
cember 3, 

Jervis, showed cause.—The form of the 
record dispenses with production and 
proof of the bill on the part of the plain- 
tiff. The issue was on the defendant, who 
impeaches the consideration of the bill. 
Nor was the defendant entitled to give 
secondary evidence of the bill, not having 
given notice to the plaintiff to produce 
it. The cases in which notice is unneces- 
| sary, is where the possession of the docu- 
ment is the subject of the inquiry, as in 
trover. (See 1 Phill. Ev. 660, Sth ed.) 
He cited Read v. Gamble, (3 Nev. & M. 
| 433; S.C., 1 Harr. & W. 567; 10 Adol. 
& Ell., 597, n.;) Welburn v. Fouthet, in 
the Court of Exchequer (not reported.) 
In Shearm v. Burnard, (10 Adol. & Ell. 
593 ;) the question which arises here was 
collateral. 

G. T. White, contra —Notice was un: 
necessary in this case; second point in 
Shearm v. Burnard, (2 P. & D. 565,) more 
fully reported than in 10 Adol. & Eli. 593; 
and the decision on that point was not un- 
necessary, because the case was sent down 
to a new trial. 

Lord Denman, C. J.—It is perfectly 
clear that the practice is that a party who 
wishes to have an instrument produced in 
court at the trial must arm himself with 
the proper notice for bringing it into court. 

WILLIAMS, J., concurred. 

Coreripee, J.—The case of Shearm v. 
Burnard is no authority upon this ques- 
tion any further than a passing observation 
made by Patteson, J., upon Read v. Gam- 
ble, being cited, to the effect that that 
case did not touch the question. In Shearm 
v. Burnard there was no decision upon 
this point (a). 





Rule discharged. 





(a) Wightman, J., was sitting at nisi prius. 





